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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of
W LLARD S. SCHWABE

For Appel | ant: Wllard S. Schwabe,

in pro. per.
For Respondent: Crawford H Thonas
Chi ef Counsel
Noel J. Robinson
Counsel
OP1 N1 ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Wllard S. Schwabe
agai nst a proposed assessment Qf additional personal
incone tax in the amount of $105.45 for the year 1970,

o The question Tpresented IS whether appellant
qualified as the head of a household for the year 1970.

Appel I ant, who resides in the Sacranento area,
has been a w dower since 1967, For the taxable years
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1968 and 1969, he filed California Perspnal i ncone tax
returns as a head of a household, claimng his unnarried
daughter Kristine as the |nd|V|duaI_quaI|fy|ng him for
that status. During those years Kristine apﬁarentl
was away at college nost of "the time. For the taxable
year 1970, the only year in issue, appellant again
filed his return as a head of a household, and again
used Kristine as the qualifying individual. In fhat
year Kristine attained age 24 and received her under-
raduate degree fromthe University of California at
erkel ey. ring June, the sane month she graduated
Kristine secured full-tinme enploynent in Sacranento
with the League of California Cities. Al though she
coul d have resumed living in appellant's hone,” she
rented an unfurnished apartment and noved into it in
June. A{)pel | ant apparent|y. helped her furnish the
apartment end partially subSidized her |iving expenses.
Kristine resided in the apartnent for only four nonths,
however because she becane di senchanted wth t
nei ghborhood. In Novenber she returned to |iv
aﬂpellant's home, and continued to [ive there
she was married in January of 1971.

he
ein
unti |

On May 5, 1972, respondent determ ned that

appel lant did not qualify for head of househol d status
In 1970 because Kristiné had n&occupied his household
for the entire year. A proposed assessnment of addi -
tional tax was 1ssued to appellant reflecting this
determ nation, but the conputation of tax erfoneously
gave himcredit for the previous payment of two
penalties for failure to file declarations of esti-
mated tax for 1970 and 1971. Wen appel | ant protested
this initial assessment denying himhead of household
status, respondent noted the conputational error and

Wi thdrew the assessment. Subsequently, it issued a
second proposed assessment that did not credit the
penalty payments against the deficiency. That assess-
ment iS thé one at 1ssue before us.

The term "head of a household" i s defined in
Revenue and Taxation Code section 17042. In pertinent
part that section reads:

~ 17042, For Purposes of this part, an
I ndi vidual shall be considered a head of
a_household if, and only If, such indi-
vidual is not married at” the close of
his taxable year, and..
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~(a) Maintains as his home ahousehol d
which constitutes for such taxable year
the principal place of abode, as a nenber
of such househol d, of -

(1) A...daughter. ..of the taxpayer....

Since respondent has conceded t hat %9 el lant neets all
the other requirenents of section 17 2& the only
question is whether appellant's home constituted
Kristine's principal place of abode in 1970.

In support of its position that appellant's
home was not Kristine's principal place of abode
within the neaning of the statute, respondent relies
on the reqgulation pronul gated under section 17042.
Fhflrelevant portion of that regulation provides as

ol | ows:

In order for the taxpayer to be
considered a head of a household by,
reason of any individual described in
subparagraph"(a) of Section 17042,
the househol d nust actually constitute

() the home of the taxpayer for his tax-
able year. e » o SWGhuhome nust al so
constitute the principal pl ace of
abode of at l|east one of the persons
specified in such subparagraph (a).

. « o The taxpayer and such ot
er son NMuUSt occrvl N€ NOUSENO or
gﬁﬁ'EﬁTTTT?'FEYEBTe ear_Ol Tthe Lvax-
ayer. . . . i€ taxpayer and suc
oﬂ%er’ person wi]hl be consj dered as
occupying the household for such
entire taxable year notw thstanding
tenporary absences from the house-
hol d due” to special circunstances.
A nonpernmanent failure to occupy
the common abode by reason of 1[I ness,
education, business, vacation, mlitary
service, or a custody agreement under
which a child or stepchild is absent
for less than six nonths in the taxable
year of the taxpayer, shall be consid-
ered tenporary abSence due to special
circunstances.  Such absence w |l not
prevent the taxpayer tfromqualifying
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as the head of a household if (i) it
IS reasonable to assume that thé tax-
?ayer or such other person will return
0 the househol d, and (||% t he taxpayer
continues to maintain such househol d or
a substantially equival ent household in
anticipation of such return. }cnl
Admin. Code, tit. 18, reg. 17042-17043,
subd.” (v)(1}.) (Enphasis added.)

Under the regulation, Kristine clearly "occupied" the
househol d dufing the six nonths she was away at college
and during the Two nonths she actually physically

occupi ed %PpeILant's_hone. In respondent”s view, _
however, Kristine did not "occupy" the househol d during
the four nonths she lived in her own apartment, because
her absence from appel | ant's househol d, though
temporary, was not due to "special circumstances"
wthin the neaning of the regulation

The California statute and regul ation are
based on virtually identical federal counterparts,
section 2(b)£|) of the Internal Revenue Code and
section 1.2-2(c)(l) of the Treasury requlations.
Where .that IS the case, the interpretations and

effect given to the federal statute and regulation

by the federal courts are highly persuasive of the
proper construction to be placed on the California
provisions. (Rihm v. Franchise Tax Board, 131 Cal.
App. 2d 356, 360 [280°F 20 .) 1BWO recent cases
Involving fact patterns' quite similar t0 the one

resented by this appeal, the Tax Court determ ned

hat an i ndivi dual 0 graduated fromcollege, accepted
full-time enployment, and established a separate
habitation away fromhis parent's hone was not
tenporarily absent fromthat hone due to special
circunmstances. (Estate of Louise K. Adans; T.C

Memo., Nov. 3, 1957; James J, Prrendergast, 57 T.C.
475.). Under those ciF&EE?EEEE’HEFTémWf hel d that
granting head of household status to the parent woul d
not be Consistent with the purpose of the statute, which
was to extend sone of the benefits of income-splitting
to unnarried taxgarers who found it "necessary” to

mai ntain a housenhold for the benefit of a child or
qual i fied dependent..
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_ Vi believe these decisions of the Tax Court
are sound, and we see no reason not to follow themin
applying the California statute and regulation to an
I ndi'stingui shabl e set of facts. Appell"ant does not
contend that he neets the requirenents of the statute,
as construed by the regulation, but rather argues
that he qualifies as a head of a household beCause
he believes he satisfied the requirenents set forth in
the instructions acconpanying hi's 1970 California
return. In essence his contention is that respondent
IS estopFed to deny him head of household benefits
because the instructions did not explicitly state that
Kristine had to have actually occupied his household
during all of 1970. Only in a very unusual sjtuation
however, will an estoppel be raised against the
government in a tax case. The facts nust be clear
%gld tré? |ndust|fceEgre|at. Dg,A eal of Esther Zoller,

: : .0 qgual . , C.0a, ; Appeal of

Harlan R _and Esther A Kessel, Cal. St & of
Equal ., Meren Z7o 13075,V FErE the facts that are
fatal to appellant's claim t0 head of househol d status
had already occurred before he even received the
instructions for filing his 1970 return. He could
not, therefore, have relied to his detriment on any
all eged msinformtion appearing therein. Conse-

uently, we find that respondent is not estopped to

eny appellant head of household treatnent.

Pyrsuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
ursuant to section' 18595 of t he Revenue and Taxat1on
de, that the action of the Franchise Tax Board on

the protest of W/|lard s. Schwabe agai nst a proposed
assessment of additional persenal incone tax in the

amount of $105.45 for the year 1970, be and the sane
I's hereby sustained.

Done at Sacramento, California, this 19th
day of February , 1974, by tmhe State Board ofﬁ\xalization,
' e . o

. /‘/ L -
,,:( //,/ /‘a: o C———, Chairman
Y. .

» g~ BN AN A » Member

. » Member
‘ ' = , Menmber
%747 éw &4/1/&ember

ATTEST: /{/,44/ %&é , Secretary
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